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because AV is a majoritarian and disproportional svstem, it would not be at all appropriate for
Northern Ireland’s polarized multi-party system. As we have already seen in relation to elect-
oral turnout, the distribution of voters is such that many constituencies are predominantly
unionist or nationalist. The immposition of a majority threshold by introducing AV would thus
be highly unlikely to induce the vote pooling desired by Horowitz. Indecd, there are good rea-
sons to believe that AV would reinforce communal polarization, so that the representation of
minority communities wou'd be reduced or even eliminated in many more constituencies than
is the case under STV—in 1998 only West Beltast returned six members that were all from
the same bloc.

Iivans, G. and O’Leary, B., *Northern Irish Voters and the Briush-Irish  Agreement:
Foundations of a Stable Consociational Scttlement®', The Political Quarterly, 71 (2000)
78-101.

. The SDLP informally recommended that their supporters transfer to pro-Agreement parties,

though there was no tformal transfer agreement with Sinn Féin despite Gerry Adams’s call for
one. Perhaps not surprisingly given the sharp competition with the DUP-—and in the context
of a first post-Agreement election - UUP leader Trimble did not recommend transfers to the
SDLP. In these circumstances he probably did as much as he could by saying that UUP vor-
ers should make up their own minds on transfers on the basis of local circumstances (Irish
Times, 24 June 1998).

However, note that the UUP has received significant to very dramatic seat bonuses in all
Northern Ireland elections under a variety of electoral svstems. The bonuses are of course
larger with the plurality system (sce Mitchell and Gillespie, “The Electoral Systems’, Table
+.4).

Evans and O’Leary, *Northern Irish Voters and the Briush-Irish Agreement’.

1hid., 89-91.

1hid., 90.

Michael Gallagher has noted that due to a recent change of the electoral law in the Republic
of Ireland, transfers are not always as informative as they used to be because returning offi-
cers are now permitted to perform multiple climinations of candidates if their combined vote
total is less than that of the next lowest placed candidate (Gallagher, “The Results Analvsed’,
137). The consequence is that the origin of some transfers is indeterminate. Unfortunately,
multiple eliminations are also permitted in Northern Ireland, though they were not all that
frequent in 1998. The following results refer only to determinate cases.

. Elhott and Smith, Northern lreland: The District Council lections of 1989, 30.

Sce ihid., 35. The figures cited are determinate aggregate transfers—that is, transfers at any
stage of the count-—rather than terminal transfers when the party of the candidate making the
transfer has no other party candidates remaining in the count.

In earlier deeades Fianna Fail on average retained around 82 per cent of its transfers
(Gallagher, M., “The Election of the 27th Dail’; in M. Gallagher and M. Laver (eds.) How
Iretand 1oted 1992 (Dublin: Folens and PSAL Press, 1993), 57-78; Gallagher, *The Results
Analysed’).

Fvans and O’Leary, *Northern Irish Voters and the British-Irish Agreement’.

Sinnott, ‘istoric Day Blemished by Low Poll.

We can also note the one case of a Sinn Feéin terminal transfer in which the three candidates
remaining in the count were unionists (Fermuanagh South-Tyrone). 37 per cent transferred to
the UUP candidate and only 6.2 per cent to the two *No’ unionists combined. Trrespective of
whether one thinks this should be a pre-condition it is clearly a reality given political dynam-
ics within the UUP.
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The Character of the 1998 Agreement:
Results and Prospects

BrRENDAN O’LEARY*

Introduction

The 1998 Agreement was a major achievement, both for its negotiators and for
the peoples of Ireland and Britain, emerging from a political desert whose only
landmarks were failed ‘initiatives’. The Agreement’s proposed model of devolu-
tion was consociational, meeting the criteria specified by Arend Lijphart namely,
cross-community executive power-sharing; proportionality rules throughout the
governmental and public sectors; community self-government or autonomy and
equality in cultural life; and veto rights for minorities." A consociation is an
association of communities, in this case British unionist, Irish nationalist, and
others,? that is the outcome of formal or informal bargains or pacts between the
political leaders of ethnic or religious groups. The Agreement was the product
of both tacit and explicit consociational thought,® and of ‘pacting’ by most of
the leaders of the key ethno-national groups and their respective patron-states.

But the Agreement was not just consociational, and departed from Lijphart’s
prescriptions in important respects. It had important external dimensions; it was
made with the leaders of national, and not just ethnic or religious communities—
unlike most previously existing consociations—and it was endorsed by (most of)
the leaders and (most of) the led in referendums across a sovereign border. It
was the first consociational settlement endorsed by a referendum that required
concurrent majorities in jurisdictions in different states. The Agreement fore-
saw an internal consociation within overarching confederal and federalizing
institutions; it had eclements of co-sovereignty in the arrangements agreed
between its patron-states; it promised a novel model of ‘double protection’; and
it rested on a bargain derived from diametrically conflicting hopes about its
likely long-run outcome. One supplement must be added: the Agreement’s
implementation was vulnerable to attempted renegotiation, and to legalism.
When this chapter was composed these difficulties were manifest in the UK’s
unilateral decision in February 2000 to suspend (some of) the institutions of the
Agreement.
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The Internal Settlement: A Distinctive Consociation

The Agreement established a single chamber Assembly, and an Executive for
Northern Ireland. The Assembly and Executive were to have full legislative and
executive competence for economic development, education, health and social
services, agriculture, environment, and finance (including the local civil service),
Through ‘cross-community agreement’ the Assembly was entitled to expand
these competencies; and, again through such agreement, and with the consent
of the UK Sccretary of State and the Westminster Parliament, the Assembly
was entitled to legislate for any non-devolved reserved function. Maximum fea-
sible devolved selt-government® was therefore within the scope of the local deci-
sion-makers-—and a convention might have developed in which the Secretary of
State and Westminster ‘rubber stamped’ any measures of the Assembly.” Indeed
it was conceivable that much public policy in Ireland, North and South, would
eventually be made without direct British ministerial involvement—-though the
British budgetary allocation would be pivotal as long as Northern Ireland
remains in the UK.

Flected Assembly members were obliged to designate themselves as ‘nation-
alist’, ‘unionist’ or ‘other’ - in this respect Lijphart’s injunctions in favour of full
self-determination rather than pre-determination were violated. After the
Assembly was clected in June 1998 this requirement posed difficult questions
for the Alliance and other “cross-community’ parties, such as the Women’s
Coalition. "Through standard majority rule the Assembly was entitled to pass
‘normal laws” within its competencies, though there was provision for a minor-
ity of 30 of the 108 Assembly members, to trigger special procedures that
required special majorities - see Wilford, in Chapter 6 of this volume. ‘Key deci-
sions’, the passage of controversial legislation, including the budget, automatic-
ally have these special procedures that require ‘cross-community” support. ‘T'wo
rules were designed for this purpose. The first was ‘parallel consent’, a majority
that encompasses a strict concurrent majority of the nationalists and unionists.
It required that a law be endorsed, amongst those present and voting, both by
an overall majority of Assembly members, and by a majority of both its union-
ist and nationalist members respectively. Table 4.1, which records the numbers
in each bloc returned in the June 1998 election, shows that parallel consent with
all members present, required the support of 22 nationalists, and 30 unionists,
as well as an overall majority in the Assembly. Widh all present a majority of the
Assembly 1s 55 members- - which means that measures mav pass under parallel
consent procedures that are dependent upon the support of the ‘others™ - 22
nationalists, 30 unionists and 3 others enable the passage of a key decision---so
this rule did not automatically render the *others’ unimportant.

The sccond rule was that of ‘weighted majority’. This required, amongst those
present and voting, that a measure have the support of 60 per cent of members,

(943
—
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TasLe +.1. The shares of blucs in the 1998 Assembly

Seats won (N) First preference vote (“o) Secats won (%0)

Bloc 7 A
;a'tionﬂlists 12 39.8 38.8

«yes' Unionists 30 250 277

o' Unionists 28 255 259

Others 8 9.4 7.4

Total(s) 108 100 100

Key: Nationalists’ include the SDLP (nationalist) and Sinn Féin (republican). *Yes Unionists’ sup-
poftcd the Agreement, and included the Ulster Unionist Party (UUP) and the Progressive Unionist
Party (PUP). *No Unionists” opposed the Agreement, and included the Democratic Unionist Party
([)L"P)‘ the United Kingdom Unionist Party (UKUP) which has since split, and independent
unionists. “Others” include the Alliance party and the Women's Coalition.

\pte: The voting system was the Single Transferable Vote in 18 six-member constituencices.
Percentages do not add to 100 because of rounding.

that is, 65 members when all members vote, or 64 excluding the Speaker
(Presiding Ofticer). And it required the support of 40 per cent of both nation-
alist and unionist members, that is, in the 1998-2000 Assembly at least 17
nationalists had to consent under this procedure, and at least 24 unionists. All
nationalists (42) and the minimum necessary number of unionists (24) had the
required combined support for any measure to pass in this way—without sup-
port from the ‘others’. By contrast, all the others (8), and the minimum num-
ber of nationalists (17) and the minimum number of unionists (24), could not
deliver a majority, let alone a weighted majority.

The clection outcome suggested that pro-Agreement unionists (30) would be
vulnerable to pressure from anti-Agreement unionists (28)-—indeed one of the
UUP’s members (Peter Weir) subsequently resigned the party whip and from
then on counted as a ‘No Unionist’. Even without this resignation, just one
UUP Assembly member could have refused to be part of the unionist majority
necessary to work the parallel consent rule. But there was a little room for
manceeuvre. The UUP could have delivered a workable portion of a cross-com-
munity majority under the weighted majority rule, even with six dissidents—
providing David ‘I'rimble, its leader, could be certain of the support of the two
Progressive Unionist Party (PUP) Assembly members-—which was likely—and
providing that he could live with support from Sinn Féin—a much more
uncomfortable prospect.

The cross-community consent rules were vital to the design of the internal
consociation, but not entirely predictable. The UK legislation implied that the
parallel consent procedure must be attempted first, and then the weighted
majority procedure could be followed. The operation of the cross-community
rules would have depended not just on how parties registered, but on how dis-
ciplined they would be—justified fears about disuntty within the UUP acknow-
ledged this fact.
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There was, lastly, one super-majority rule that was not explicitly concurrent,
cross-community, or consociational in nature. Post-Agreement it was decided
that the Assembly might, by a two-thirds resolution of its membership, call an
extraordinary general election before its statutory four-vear term expired. Thig
was agreed in preference to a proposal that the Secrctary of State should have
the power to dissolve the Assembly——a sign of the local parties’ commitment to
increasing their self-government rather than accepting continuing arbitration
from Westminster. Subsequently, to suspend the Assembly the Secretary of
State had to pass new primary UK legislation outside the remit of the
Agreement—which is why Irish nationalists regarded the suspension as a breach
of the Agrecment.

Executive Power-Sharing

The Agreement established two quasi-presidential figures, a novel dvarchy, a
First Minister and a deputy First Minister, clected together by the parallel con-
sent procedure. This procedure was intended to supply very strong incentives
to unionists and nationalists to nominate a candidate for onc of these positions
that was acceptable to a majority of the other bloc’s Assembly members. In the
first elections for these posts, in designate form, pro-Agreement unionists in the
UUP and the Progressive Unionist Party, who then had a majority of registered
unionists, voted solidly for the combination of David Trimble of the UUP and
Scamus Mallon of the SDLP. Naturally so did the SDLP, which enjoved a
majority among registered nationalists. The ‘No unionists’ voted against this
combination, while Sinn Fcin abstained.

The rule ensured that a unionist and a nationalist shared the top two posts.
The Agreement and its UK legislative enactment, the Northern [reland Act
(1998) madc clear that both posts had identical symbolic and external represen-
tation functions. Indeed both had identical powers. The sole difference was in
their titles: both were to preside over the ‘Exccutive Committee’ of Ministers,
and have a role in co-ordinating its work.® This dual premiership critically
depended upon the personal co-operation of the two holders of these posts, and
upon the co-operation of their respective majorities—or  pluralities. The
Northern Treland et (1998) reinforeed their interdependence by requiring that
“if cither the First Minister or the deputy First Minister ccases to hold oftice,
whether by resignation or otherwise, the other shall also cease to hold office’
(Article 14 (6)). This latter rule underscored the delicacy of the dual premier-
ship. Indeed the proximate cause of the suspension of the Agreement in
February 2000 was the fear that the threatened resignation of the First Minister,
David Trimble, would have produced an unworkable Assemblv. Given that
there were now twenty-nine ‘No Unionists’ with a blocking veto, the UK

The Agreement: Results and Prospects 53

Government feared that Trimble would not have had sufficient support to
return to office under the parallel consent rule. In fact the Assembly could have
proposed‘ under 1ts‘e.\’1st1ng' pr()cedur.cs, by weighted ma'lorlty,.ar.l amendm@t
to the procedures for electing the First and Deputy First Ministers-—which
1y estminster could have ratified under the mechanisms discussed above—but
this possibility was neglected.

This dvarchy, forged in the heat of inter-party negotiations, would have been
a novel quasi-presidential development because, unlike executive presidencies,
and unlike most prime ministers, neither the First nor the Deputy First
Vinister formally appointed the other ministers to the Executive Committee.
Instead posts in the Executive Committee were to be allocated to parties in pro-
portion to their strength in the Assembly, according to the d’Hondt rule. The
premiers did, however, have implicit and explicit co-ordinating functions, as
approved by the shadow Assembly in February 1999—sec Wilford, in Chapter
6 of this volume.

The d'Hondt rule was fairly clear in its consequences: any party that wins a
significant share of seats and is willing to abide by the new institutional rules
has a reasonable chance of access to the Executive, a subtle form of Lijphart’s
‘orand coalition government’. It was a voluntary grand coalition because partics
were free to exclude themselves from the Executive Committee, and because no
programme of government had to be negotiated before executive formation. The
initial design created strong incentives for parties to take their entitlement to
seats in the executive because if thev did not, their entitlement would go cither
to their ethno-national rivals, or to their rivals in their own bloc. The rules did
not, however, formally require any specific proportion of nationalists and union-
ists. That was temporarily changed: in the course of the crisis over executive
formation in the summer of 1999, the Scecretary of State introduced a new rule
requiring that a well-formed executive consist of at lcast three designated
nationalists and three designated unionists.”

The d’Hondt rule meant that parties had the right to nominate ministers
according to their respective strength in seats--no vote of confidence was
required by the Assembly- - and to choose, in order of their strength, their pre-
ferred ministries. An individual minister could be deposed from office, by cross-
community rules, but the party that held the relevant ministry would have been
able to appoint his or her successor from amongst its ranks—sce Wilford, in
Chapter 6 of this volume.

Crisis over exccutive formation was the first sign that the Agreement might
falter. The crisis arose for political and constitutional reasons. Politically,
because David Trimble insisted that Sinn Féin deliver some IRA decommis-
sioning before its members would take their the Exccutive
Committee: ‘no government before guns’ became his party’s slogan. Under
the text of the Agreement Trimble had no constitutional warrant to exercise
this veto:

scats In
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1. No party was entitled to veto another party’s membership of the Executive__
though the Assembly as a whole, through Cross-community consent, was free
to deem a party unfit for office.

2. The Agreement did not require decommissioning before executive formatioy
on the part of any paramilitaries or of any parties connected to them—‘though
it did require parties to use their best endeavours to achieve the completigp
of decommissioning within two vears, that is, by 22 May 2000. Indeed it Was
precisely this fact that prompted Jetfrey Donaldson to leave the UUP’s nego-
tiating team the day the Agreement was made.

(5

- Any ‘natural’ reading of the Agreement mandated executive formation as the
first step necessary to bring all of the Agreement’s institutions ‘on line’.

Trimble rested his (flimsy) case on a communication he had reccived from the
UK premier on the morning of the Agreement, indicating that it was Tony
Blair’s view that decommissioning *should begin straight away”. Communicy-
tions from UK premiers do not, of course, have the force of law—-outside the
ranks of New TLabour! Trimble’s coneern was to appease  critics of the
Agreement within his own party, and amongst his voters. His negotiating team
split in the making of the Agreement, a majority of his party’s Westminster
members opposed the Agreement, and his new Assembly party contained crit-
ics of aspects of the Agreement. So he felt obliged to play for time before imple-
menting the Agreement.

Trimble was initially facilitated in exereising his veto by UK and Irish
Governments sympathetic to his exposed position. He also took advantage of the
fact that the SDLP did not make the formation of the rest of the executive a
pre-condition of its support for the Trimble/Mallon ticket for First and Deputy
Firse Minister. The SDLP wished to shore up Trimble’s political position. One
flexible provision in the Agreement gave Trimble further room for manoeuvre,
The Agreement stated that there must be at least six *Other Ministers’, but that
there could be *up to’ ten. The number of ministrics was to be decided by cross-
community consent, and that gave an opportunity to delay on executive forma-
tion. It would be December 1998 before the parties reached agreement on ten
ministrics after the UUP abandoned its demand for a seven-seat Executive in
which unionists would have had a +:3 majority.

‘The protracted crisis over executive formation was, in principle, resolved in
mid-November 1999 Unionists aceepted  that executive formation  would
occur —with the IRA appointing an interlocutor to negotiate with the Inter-
national Commission on Decommissioning (HCD)—-while actual decommis-
sioning, consistent with the text of the Agreement, would not be required until
after exccutive formation. Senator George Mitchell in concluding his eleven-
week review of the Agreement, and with the consent of the pro-Agreement
parties, stated that ‘Devolution should take effect, then the executive should
meet, and then the paramilitary groups should appoint their authorized repres-

The Agreement: Results and Prospects 55

. e all on the same day, in that order’. This was an honourable re.solution
entaihh 5 ked like becoming a fundamental impasse. However, to get it passed
to Whi! l'(l)otct' Unionist Council David Trimble felt obliged to give his party a
by the L;ds resignation letter—which meant that if there was no IRA decom-
POStTdaFt g 1'0‘)(:),1’th by I'ebruary 2000 the UUP would walk out of the execu-
misswr}mlchI IRA de.commissi(.)nin:.:’ occurred, though the IRA did appear to
ti\‘C: N)}:t decommissioning would occur. Fearful that Trimble could not be
chriy t :11 as First Minister, the Sccretary of State Peter Mandelson sought
resurl'“t; ‘fl'onl Westminster and suspended the Executive and the Assembly.
nezl‘;}z-oron;ocialional criterion of cross-community executive power-sharing was

Iv met in the Agreement, but there were special features of thc. new arrange-
cle‘df} hat differed }'rom consociational experiments elsewhere. Ministers took a
T'nendlsrc[ o‘f Office’, not an ‘Oath of Allegiance’. This cemented the binationalism
aI[)ltcthhcnrl of the Agreement: nati()nval?st m’ir‘listcrs did not h‘a\'fj to s\\"e;n' ant(?ﬂth
of Allegiance to the Crown or the Union. The Pledge required ministers to:

(1) discharge their duties in‘go()d faith; . o

(2) follow exclusively peaceful and democratic politics; .

(3) participate in preparing a programme of gm'grnmeflvt: an R

(4) support and follow the decisions of the Exccutive Committee a
Assembly.

The duties of office included a requirement to serve all the people c_qually,}i(i
promote cquality and to prevent discriminz\tion—.\\:hlch means, according to the
UK’s doctrine of ministerial responsibility, that .cml scir‘\'zmts. were bound to run
their departments consistent with these obligations.® ‘l hes m'clgdeq a 1'Fqu1f?]—
ment that the ‘relevant Ministers’ serve in the North—So-uth Ministerial (,ouncl1 ,
a duty that, in conjunction with other clauses, was designed to prevent p:u;;c\*t
opposed to this aspect of the Agreement, ‘suc'h as the DUP, from taking office
in good faith-—¢/ Wilford, in Chapter 6 of thils \fo]umc. o

The special skill of the designers and negotiators of the Agrc%‘n?c'm was to c.r}cl—
ate strong incentives for exccutive power-sharing ar‘lq power=division, but with-
out requiring parties to have any prior formal C-();.llltl()n agreement—other ‘thfm‘
the msttutional Agreement—and without requiring any pa.rt}' to renounce Vlts
long-run aspirations. 'The dual premiership was designed to tie moderate rcp.rcsf
cnt-:lti\cs of cach bloc together, and to give some drive t()w;}rds overall policy-
coherence. The d’Hondt mechanism not only ensured inClUS'I\"l'T.\' but also :s'a.ved
on the transaction costs of bargaining over portfolios. l)1stlr}cF1\Tc coahllt'u_ms
could form around different issues within the Executive, permitting flexibility,
but inhibiting chaos - given the requirement that the budget be ;lgl'e_eq by Cross-
community consent. In these respects and others the Agreement differed posi-
tively from the Sunningdale experiment. \ . )

What was not foreseen was that failure to timetable the formation of the }tcst
of the Executive immediately after the election of the First and Deputy First
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Ministers might precipitate a protracted crisis of Exccuti\'e—ﬂ)rmati()n.
Amendments to the Northern Ireland Aer (1998) could be adopted by the Uk
Parliament, or by the Assembly, that would be consistent with the Agreemem
to prevent any recurrence of this tyvpe of crisis. In future, candidates for Fil'St,
and Deputy First Minister could be obliged to state the number of executiye
portfolios that will be available, and the formation of the executive shoulg be
required immediately after their election. Otherwise the clection of the Firgt
Minister and Deputy First Minister should be rendered null and void. That
would plug this particular constitutional hole. It may, however, be unnecessary
because it is not likely that future candidates for First and Deputy NIinister'S
will agree to be nominated without a firm agreement from their opposite num.
ber on the number of portfolios and the date of cabinet formation.

Forms of Proportionality

Consociational arrangements are built on principles of proportionality. The
Agreement met this test in four ways: in the d’Hondt procedure for executive
formation discussed above: in the Assembly’s committees —sce Wilford, in
Chapter 6 of this volume; in the electoral system for the Assembly; and ip
recruitment and promotion policies within the public sector.

The Assembly’s Committoes

The Assembly was to have committecs scrutinizing cach of the departments
headed by ministers. Committee chairs and deputy chairs were allocated accord-
ing to the d’Hondt rule. Committee composition was in proportion to the com-
position of the Assembly. Fach committee had to approve any proposed new law
within its jurisdiction tabled by ministers, and indeed committees could initiate
legislative proposals. In conscquence, a committee dominated by other parties
could block the legislative initiatives of a dynamic minister; and it could initiate
legislation not to that minister’s liking— though the success of such proposals
would be subject to cross-community special procedures, Thus, the commirtee
system effectively combines the consociational principles of proportionality and
veto-rights. The principles were reinforced by the stipulation in the Northern
Ireland et (1998) that the committees could not be chaired or deputy chaired
by ministers or junior ministers, and the further requirement that they be organ-
ized in such a way that the chair and deputy chair were drawn from different
parties from the relevant minister.

The Assembly’s Election System: Corrections for Lijphart and Horowit=? Elcctions
to the 108 member Assembly used a proportional representation system, the sin-
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erable vote, STV, in eighteen six-member constituencies—though the

gle tranSfel\a 1d ch(;()sc by cross-community consent procedures, to ad\‘()gale
Assemblt wuh(' S\";ten; The Droop quota in cach constituency was therefore
change 1O t 1; [hL \'ot-c which squeezed the verv small parties, or, alterna-
143 peT Ccm~' (()v >d them f‘o form electoral alliances.” Thus, the smaller of the
tivel cn'C()UI'aL?:ics the Ulster Democratic Party (UDP), won no seats in the
e l()_\‘ﬂllel ;)fll’lcé;ion HO;\'C\'CI’, minor parties which can gather lower order
ﬁrstﬂ :\SSCT\’T )t\ r?l -101'095' the unionist and nationalist blocs, such as the Women’s
prCtgl‘?nCL‘S}‘l(’)‘ h ‘Al that the svstem need not preclude representation for
Coalition, have showr : 5\
.mall partics amongst the ‘others’. ) e
sm is voting system is not what Liphart recommends: he is an advocate o

.I}-]_lrist PR bsvs.tcms, principally because he believes th%‘y help nTak.c party lcacllg
par . werful, and better able to sustain inter-ethnic consociational deals.
LI'S n,](,)rt'hl:)o\\'ould iikc to sce David Trimble in greater control of his party mi.ght
l{-lll'tbthz\l\nkcrcd after Lijphart’s preferred form of pr()por‘tiona.l repreisent‘utl(fn.
’l:hc Northern Ireland case, however, suggests that.u moqmc:?t‘]()r‘lv(‘)f‘t ]Clt,(::(i)n
ciational prescriptive canon 1s in order. Had a regl(m-\\'lfie l{St_,S}S‘ttm, )kf,“,er
operation in junc 1998 the UUP would have cnded.up with fe\\e‘r stats L e
cven than the SDI.P-—rendering the implcmcnt;'ltl(m of the AgrAech?er?t L\LtV
more problematic. There is a further and less contingent zlrg.u‘m?nt agam:t}:azn
list-svstems, cspecially important \\’hc.rc thc relevant et}.lr‘nc L'()mmunll. 1}c: )
intcrr.mll_\' democratic rather than sguologwnlly and I?()lltlcz?ll} n;onol(inc ri_
region-wide party list election gives incentives for the f()r\ma‘non o) ]J \\:j Lh\.«.l -
ct;‘ of micro-partics. In Northern Ireland it would have fragmented an ]SI-IC) '
ded the votes of the major partics which ma@e the Agrcem_ent.yHaf.(—-m}c:i
under partv-list svstems have every reason to f()rn} fresh pllI‘FlCS l\n()\fjl‘r)l%t 11
their dislovalty will penalize more moderate parties, but \\'1th()ut ncu‘ssr}rlll_}‘
reducing the total vote and scat share ()f.thc. relevant cthnu—natun.m‘l‘ bllo}: 1991:
objection to Lijphart’s favoured prescription is not merely S‘pcculatn‘c. e " ‘)
clections to the Northern Ireland Peace Forum used a mlzxturcv()f a Ir)urt"_‘l.ft
svstem and ‘reserved scats’. Partv-proliferation and the crosion of )thc UUP first
p.rclbrcncc vote!'! were some of the more ob\'i()gs consequences. . .

STV, of course, does not guarantee party disuphng s multiple candidates 01v
the same party in a given constituency may present different emphases on I)art?\
commitments. Yet, combined with higher C”.L‘Ctl\'C‘ thresholds th'fm ur?der)mo.st
forms of party-list PR, the system makes it more lll{(.’,l_\' t.hat partics ?’\'l” lrcdnjaluj
tormally unified, and therctore able to make and maintain L:()I]S()Cllltl(,)nfl ;Js
At the very least the prescriptive superi()ri‘ty of the part}j—llst ’s_vstcm‘ ‘for‘}t clscl
purposes is unproven, and [ijphart’s consistent counsel in this respect should

be modified.? . B R
As well as achieving proportionality STV has the great merit o encouraging
inter-cthnic ‘vote-pooling’:'* in principle, voters could have used their lower-
{ xpensc

order preferences (transfers) to reward pro-Agreement candidates at the expe
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of anti-Agreement candidates.’® In this respect STV looks tailor-made t
achieve the ‘inter-ethnic’ and  ‘cross-ethnic” voting favoured by Donalg
Horowitz, a critic of consociational thinking but a strong advocate of Instity.
tional and policy devices to facilitate conflict-reduction.'® Consistent, howeyg,
with his general premises, Horowitz believes that the STV system damages thé
prospects for inter-cthnic co-operation because the relatively low quota required
to win a seat in six-member constituencies (14.3 per cent) makes it too casy for
hard-line parties and their candidates to be successtul.”” He also thinks that ¢,
Agreement’s other institutions, biased towards the kev consociational partners—.
nationalists and unionists—compounded this effect by weakening the prospectg
of cross-cthnic parties, such as Alliance, which he believed impaired conflig.
reduction.

The Northern Ireland case suggests that normative and empirical challengeg
to Horowitz’s reasoning are in order. Horowitz would generally prefer the yge
of the Alternative Vote (AV) in single-member constituencies in Northery
Ireland, as elsewhere, because its quota—>30 per cent plus one—-would deliver
strong support to moderate cthno-national and cross-ethnic candidates. The
problem with this prescription is straightforward. The outcomes it would deliver
would be majoritarian, disproportional, and unpredictably so, and they would
be disproportional both within and across blocs. "They would, additionally, have
much more indirectly ‘inclusive’ effects than STV. In some of Northemn
Ircland’s constituencies there would be unambiguous unionist and nationalist
majoritics —and thus AV would lead to the under-representation of minority
voters within these constituencies, and to local fiefdoms. Secondly, while
candidates would have to seck support tor lower-order preferences under AV,
it would not be obvious that their best strategy would be to seek lower-order
preferences across the ethno-national divide because the imperative of staving in
the count would dictate building as big an initial first and sccond preference vote
tally as possible.*® Tastlv, AV would never be agreed by hard-line partics enter-
ing a consociational settlement if they believed that it would be likely to under-
mine their clectoral support. Since the Agreement was made possible by
encouraging ‘inclusivity’, by facilitating negotiations  which included  Sinn
I°¢in - -the party that had supported the IRA - -and the PUP and the UDP ~the
partics that had supported the UVIT and the UDA it would have been per-
verse for their leaders to have agreed an electoral svstem that minimized their
prospects.

Indeed STV arguably worked both before and afier the Agreement to consol-
idate the Agreement’s prospects. It had helped to moderate the policy stance of
Sinn I'éin. After its first phase of clectoral participation in clections in Northern
Ircland in the 1980s, and in the Republic in the latter half of the 1980s, the party
discovered that it was in a gherto. Its candidates in some local government con-
stituencies accumulated large numbers of first-preference ballot papers, only to
remain unclected as a range of other parties’ candidates overtook them to achieve
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. on the basis of lower-order preferences. Thev received very few lower
quoti® ferences from SDLP voters. But once the party moderated its stance,
order prefere ’ 5 : §
once it prom()ted th'c IRA’s cease—ﬁre.(s),‘ and becan.ie Ihe Chamkplon of a peace

r0CesS and a ncgotiated scttlcmcn}, it found that its first-preference vote, its
transfer-vote, and its scats-won all increased. ‘ ' .

The constitutional design argument that can be extracted from this story is
this: once there has been party fragmentation within ethno-national blocs then
STV can assist accommodating postures and initiatives by parties and candid-
ates, both intra- and inter-bloc.!” Horowitz’s electoral integrationist prescrip-
tons are most pertinent at the formation of a competitive party system.
However, once party formation and pluralism have occurred there will be few
agents with the incentives to 1mplcmcnt Horowitz’s preferences, and if a third-
party or outside power did so it would be a provocation to the less moderate
partics, and would therefore most likely reignite ethno-national tensions.?? This
argument is, of course, a very qualificd one: STV is certainly not enough, and
it may not be appropriate evervwhere. But it can help both to promote accom-
modative moves and consolidate consociational deals in ways that region-wide
party-list systems and the AV gystem in single member districts cannot.

There has been some empirical confirmation of the merits of STV since the
Agreement was made--see Mitchell, in Chapter 3 of this volume. *Vote-
pooling’ occurred within the first Assembly elections—-as we can surmise, to an
extent, from actual counts?! and, as Geoffrey Evans and | can confirm from a
survey we helped design.?? In our survey, approximately 10 per cent of each
bloc’s first-preference supporters gave lower-order preference support to pro-
Agreement candidates in the other bloc. Within-bloc rewards for moderation
also occurred: Sinn Féin won lower order preferences from SDLP voters, and
the PUP had candidates elected on the basis of transfers from other candidates.

The Northern lreland -let 1998 and the Northern Ireland (Elections) Act 1998
opencd one novelty in the practice of STV in Ireland. Both Acts left 1t open to
the Secretary of State to determine the method of filling vacancies: through by-
clections, substitutes, or through whichever method the Secretary of State
deems fit. By-clections are anomalous in a PR system.?* A candidate who wins
the last seat in a six-member constituencey and who subsequently resigns or dies
is unlikely to be replaced by a candidate of the same party or persuasion in a
by-clection - which becomes the equivalent of the alternative vote in a single-
member constituency. The Northern Ireland Assembly (Elections) Order of 1998
provided for a system of alternates, or personally nominated substitutes with a
provision for by-clections if the alternates system fails to provide a substitute.
The disproportionality  possibly induced by by-elections —with consequent
unpredictable ramifications for the numbers of registered nationalists and union-
ists and the cross-community rules—needed to be engineered out of the settle-
ment, and it was cncouraging that the parties co-operated with this concern in
mind.
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Recruitment and Representativeness in the Public Sector  Proportionality ruleg
combined with accommodative incentives did not stop with the Executive, the
committee system, or with the electoral system. The Agreement was consisten,
with past and future measures taken to promote fair emplovment and (mOdest)
affirmative action in the public sector that will, one hopes, eventually ensure a
representative and non-discriminatory civil service and judiciary.

Most significantly, the Agreement envisaged a representative police force—
sce Walker, C. in Chapter 8 of this volume. The Patten Report published iy
September 1999 was an able expression of democratic thought on policing ang
tulfilled the mandate of the Agreement.”* Given that the parties could not agree
on police reform, the Commission had to propose policing arrangements cop.
sistent with the internal and external spirit of the Agreement. Patten dcli\'ered’
including on recommendations for better-structured cross-border co-operation
with the Garda Stochana in the Republic. Significantly, the Report’s recom.
mendations mostly do not depend upon the Agreement’s institutions for thejr
implementation. The commissioners explicitly recommended most of thejr
changes come what mayv.?* Policing is thus in principle scheduled for full-scale
transformation.

In short, in the entirety of the important posts in the public sector the prin-
ciples of representativeness and proportionality are to be applied, cither in the
form of party representativeness, or in the form of representative bureaucracies
and public services. There is one exception left: the judiciary, and here the pro-
posal to have a judicial appointments commission may eventually perform the
same task.

Communal Autonomy and Equality

Consociational settlements avoid the compulsory integration of peoples. Instead
they scek, through bargaining, to manage differences equally and justly. They
do not prevent voluntary integration or assimilation; and to be liberal, such set-
tlements must protect those who wish to have their identitics counted differ-
ently, or not as collective identities.

The Agreement left in place the recently established arrangements for prim-
arv and secondary schooling in Northern Ireland in which Catholic, Protestant,
and integrated schools are equally funded. In this respect Northern Ireland is
fully consociational but liberal—one can avoid Catholic and Protestant schools.
The Agreement also makes new provisions for the educational use, protection,
and public usc of the Irish language—along the lines used for Welsh within the
principality—thereby adding linguistic to educational protections of Irish
nationalist culture.

Most importantly, the Agreement completes the equalization of both major
communities as national communities, that is, as British and Irish communities
not just, as is so misleadingly emphasized, as Protestants and Catholics. The
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Furopean Convention on‘Hur.nzm Rights—\\'hich is weak on the protection 9f
collective rights and equality rights—will be supplemented by measures that will
give Northern Ireland its own tailor-made Bill of Rights, to protect both national
groupings as well as individuals. The worst illusion of parties to the conflict and
some of 1ts successive managers, based in London, Belfast, or Dublin, held that
Northern Ireland could be stable and democratic while being either British or
irish- The Agreement promises to make Northern Ireland binational—and opens
up the prospect of a fascinating jurisprudence, not least in the regulation of
parades and marches.

The Agreement did not neglect the non-national dimensions of local politics,
nor did it exclude the ‘Others’. All aspects of unjustified social equalities, as well
as inequalitics between the national communities, were recognized in the text of
the Agreement, and given some means of institutional redress and monitoring.
The Agreement addresses national equality, the allegiances to the Irish and
British nations, and social equality, that is, other dimensions that differentiate
groups and individuals in Northern Ireland: religion, race, ethnic affiliation, sex,
and sexuality. And equality 1ssues, be they national or social, were not left exclu-
sively to the local parties to manage and negotiate, which might be a recipe for
stalemate. Instead, under the Agreement, the UK Government has created a
new statutory obligation on public authorities. They will be required to carry
out all their functions with due regard to the need to promote equality of oppor-
tunity in relation to people’s religious background and political opinions; and
with respect to their gender, race, disabilities, age, marital status, and sexual ori-
entation. This commitment entails what McCrudden labels ‘mainstreaming
equality’.?* The UK Government has also established a Human Rights
Commission under the Agreement, tasked with an extended and enhanced role
compared with its predecessor, including monitoring, the power to instigate lit-
igation, and drafting a tailor-made local Bill of Rights.

Minority Veto Rights

The final dimension of an internal consociational settlement is the protection of
minorities through tacit or explicit veto rights. The Agreement fulfilled this cri-
terion in the Assembly, in the courts, and through enabling political appeals to
both the UK and Irish Governments.

The Assembly has procedures—parallel consent, weighted majority, and the
petition of concern—that protect nationalists from unionist dominance. Indeed
they did so in such a comprehensive manner that the rules designed to protect
the nationalist minority were deployed by hard-line unionist opponents of the
Agreement to wreck its initiation and development. Indeed, their threatened use
by ‘No’ unionists was the immediate excuse employed by the Secretary of State
to suspend the Assembly. The ‘Others’ were less well protected in the
Assembly - -they could be outvoted by a simple majority, and any nationalist-
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unionist super-majority, and their numbers left them well short of being able ¢,
trigger a petition on their own. However, the *Others’ were not at th(. heart of
the conflict so it is not surprising that they were not at the heart of its pacts-—
though it is not accurate to claim that thev were excluded. ‘

In the courts, the ‘Others’, as well as disaffected nationalists and uni(mis[g‘
will have means to redress breaches of their human and collective rights. The
content of the European Convention on Human Rights is well known. Whay jg
less clear is what package of collective rights the new independent Northery
Ircland Human Rights Commission will recommend. But the new policing
arrangements, if they foliow the Parten Report, will be infused with a humgp
rig‘ht; culture see Walker, C. in Chapter 8 of this volume. The incorporation of
th&c European Convention nto public law, and Northern Ireland’s f()rt.hcoming
provisions to strengthen the rights of national, religious, and culrural minorities,
will ensure that policing arrangements have to perform to highq standards,

The Agreement provided for a review of the criminal justice svstem that
would include ‘arrangements for making appointments to the judiciary’. It wag
a vital, though delayed, part of embedding the settlement that a judicial appoint-
ments body ensure that the judiciary reflected, meritoriously, the different com-
munitics in the North, and be committed to the human and minority righes
provisions that it will increasingly interpret. The Criminal Justice RC\:iC\\' which
made these recommendations was published late, after the suspension of the
Assembly—its lateness apparently the product of resistance to possible ‘read
across’ effects in Scotland and Wales.

Non-national minorities were not forgotten. A civil society forum was to be
created in the North, with a Southern counterpart, and through the Inter-
governmental Conference of the British and Irish Governments, mcc.h;misms
have been established to ensure that *Others’ will be able to express their voices
and cnsure that the new ‘rights culture’ does not exclude them.

The External Scettlement: Confederal and Federal Elements

The Agreement was not, however, onlv internally consociationgl: it was a.lso
externally confederalizing, and federalizing, and as such is novel in comparative
politics. Let me make it plain why the Agreement is both confederalizing and
federalizing, though my emphasis is on the former. The HIZUMCNL Tests on these
stipulative definitions: confederations evist when political units \‘()lunmr’[ly: d(fl-
cgate powers and functions to bodies that can exercise power across their juris-
dictions; and a federal relationship exists when there are ar least two scl‘)arate
tiers of government over the same territory, and when neither tier can unilater-
allv alter the constitutional capacities of the other.??
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The all-Treland confederal relationship

The first confederal relationship was to be all-Treland in nature: the North-
South Ministerial Council (NSMC). It was to bring together those with execu-
five responsibilitics in Northern lrcl;u?d ‘.md. in the Republic, and to be
established after the Assembly had come into being and completed a programme
of work—the specific deadline for which passed on 31 October 1998, That date
pas,wd without agreement, because no Executive had been formed in Northern
[reland to engage with its counterpart in the Republic. Instead the two sover-
eign governments encouraged the parties to complete this programme of work
spehind the scenes’. They did so.

What was intended by the Agreement was clear. Nationalists were concerned
that if the Assembly could outlast the North-South Ministerial Council, 1t
would provide incentives for unionists to undermine the latter, Unionists, by
contrast, worried that if the NSMC could survive the destruction of the
Assembly, nationalists would seek to bring this abour. The Agreement was
therefore a tightly written contract with penalty clauses. Internal consociation
and external confederalism go together: the Assembly and the Council are
‘mutually interdependent’; one could not function without the other, 2%

The NSMC satisfactorily linked northern nationalists (o their preferred
nation-state, and was one means through which nationalists hoped to persuade
unionists of the attractions of Irish unification. Consistent with the Agreement,
the Irish Government agreed to change its constitution to ensure that the
NSMC, and its delegated implementation bodies, were able to exercise island-
wide jurisdiction in those functional activities where unionists were willing to
co-operate. The NSMC was intended to function much like the Council of
Ministers in the luropean Union, with ministers having considerable disceretion
to reach decisions, but remaining ultimately accountable to their respective leg-
islatures. The Council was to meet in plenary format twice a vear, and in smaller
groups to discuss specific sectors  say, agriculture, or education  on a ‘regular
and frequent basis™. Provision was made for the Coundil to meet to discuss mat-
ters that cut across scctors, and to resolve disagreements. In addition. the
Agreement provided for cross-border or all-island ‘implementation” bodies.
What scope and powers these North-South stitutions would have developed
remained uncertain, ‘ves unionists’ minimizing their importance, nationalists
and ‘no unionists’ doing the converse. The Agreement did, however, require a
meaningful Council. Tt stated that the Council “ii/f’ not ‘may’ -identify at
least six matters, where ‘existing bodies’ will be the appropriate mechanisms for
co-operation within each separate jurisdiction, and at least six matters here co-
operation will take place through cross-border or all-island implementation bod-
ies. The latter were agreed: inland waterways, food safety, trade and business
development, spectal U programmes, the Irish and Ulster Scots languages, and
uaculture and marine matters. The parties further agreed on siv functional
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areas of co-operation, including some aspects of transport, agriculture, educy.
tion, health, the environment, and tourism-—where a joint North-South public
company was established. These zones and modes of co-operation were to },
decided during a transitional period between the Assembly elections gapg
October 31 1998, but were not in fact resolved until December 18 1998, The
Agreement provided an Annex listing twelve possible areas for implementation
but left it open for others to be considered.

The NSMC differed from the Council of Ireland of 1974, and not just i,
name. There was no provision for a North-South joint parliamentary forum, 4
there was in the Sunningdale Agreement of 1973, but the Northern Assembyy
and the Irish Ouwreachtas were asked ‘to consider’ developing such a forum'_
Nationalists wanted the NSMC to be established by legislation frop
Westminster and the Oireachtus-——to emphasize its autonomy from the Northery
Assembly. Unionists preferred that the NSMC be established by the Northery
Ircland Assembly and its counterpart in Dublin. The Agreement split the dif.
ferences between the two positions. The NSMC and the implementation bod-
ies were brought into existence by British-Irish legislation. During the transition
it was for the Northern executive and the Republic’s government to decide, by
agreement, how co-operation should take place, and in what areas the North-
South institutions should co-operate. The Northern Ireland Assembly could not
alter this body of work, except by cross-community consent.

The Agreement also linked Ireland, North and South, to another confedera-
tion, the European Union. It required the Council to consider the implementa-
tion of LU policies and programmes as well as proposals under way at the EU,
and made provisions for the Council’s views to be ‘taken into account’ at rele-
vant 1<U meetings.

The signatories to the Agreement promised to work ‘in good faith’ to bring
the NSMC into being. There was not sufficient good faith to prevent the first
material break in the timetable scheduled in the Agreement, but the signatories
were required to use ‘best endeavours’ to reach agreement and to make ‘deter-
mined efforts’ language that echoed that used in the Anglo-Irish Agreement of
1985 to overcome disagreements in functions where there is a ‘mutual cross-
border and all-island benefit’.2?

Several economic and sociological developments might underpin the new con-
federalism. As the Republic’s ‘Celtic Tiger’ continues to expand, Northern
Ireland’s ministers and citizens, of whatever background, should sce increasing
benefits from North-South co-operation. And if the Europcan Union continues
to integrate, there will be pressure for both parts of Ireland to enhance their co-
operation, given their shared peripheral geographical position, and similar inter-
ests in functional activities such as agriculture and tourism, and in having
regions defined in ways that attract funds.? Northern Ircland may even come
to think that it would benefit from membership of EMU.
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_Irish confederal relationship

The British

.« the second, weaker, confederal relationship established by the

s 1
Ihrlzement. It affects all the islands of Britain and Ireland. Under the new
t;fitish—lrish Council—sec Walker, G. in Chapter 7 of this volume—the two

sovereign Governments, all the dev(.)l\'e.d gox‘crnm?nts of the UK, and all the
neighbouring insular dependent territories of the LK, can meet, agree to d'ele-
gate functions, and may agree common policies. This proposal meets unionists’
concerns for reciprocity in linkages and provides a mechanism through which
thev may in future be linked to the UK, even though Northern Ireland has
bec.omc part of the Republic. Unionists originally wanted any North-South
MiniSterial Council to be subordinate to a British-Irish, or East-West, Council.
This did not happen. There was no hierarchical relationship between the two
Councils. Indeced, there are two textual warrants for the thesis that the North-
South Council was more important and far-reaching than its British-Irish
counterpart. The Agreement required the establishment of North-South imple-
mentation bodies, while leaving the formation of East-West bodies a voluntary
matter. While the Agreement stated explicitly that the Assembly or North-
South Council cannot survive without the other, it made no equivalent state-
ment concerning the British-Irish Council.

A UK-Northern Irish Federalizing Process

The Agreement was perhaps the penultimate blow*! to unitary Unionism in the
UK-alrcady dented by the 19978 referendums and legislative acts establish-
ing a Scottish Parliament and a Welsh Assembly 32 But was the Agreement sim-
ply a case of ‘devolution within a decentralized unitary state’? That was certainly
the unionist perspective. Arguably, however, matters were reasonably construed
differently: Northern Irceland would become a ‘federacy’ if the Agreement sta-
bilizes. T'wo Unions make up the UK: the Union of Great Britain and the
Union of Great Britain and Northern Ireland. The constitutional basis of the
latter Union is now distinctly different to the former sce Hadfield, in Chapter
5 of this volume.

The Agreement was embedded in a treaty between two states, and based on
the recognition of Irish national-sclf-determination. The UK officially acknow-
ledged that Northern Ircland had the right to join the Republic, on the basis of
alocal referendum, and it recognized, in a treaty, the authority of Irish national
self-determination throughout the island of Ireland. Moreover, the Agreement’s
institutions were brought into being by the will of the people of Ireland, North
and South, and not just by the people of Northern Ireland—recall the interde-
pendence of the North-South Ministerial Council and the Assembly. In conse-
quence, the UK’s relationship to Northern Ireland, at least in international law,
was explicitly federal because the Westminster Parliament and executive could
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not, except through breaking its treaty obligations, and except through denyi,
Irish national sclf=determination, exercise power in anv manner in N()Fthern
Ireland that is inconsistent with the Agreement.

That is why, in Irish nationalist eves, the unilateral suspension  of the
Assembly and the NSMC by the UK in February 2000 was regarded as a breacy,
of the new constitutional arrangements. This step violated the will of the People
of Ireland, North and South, expressed in two referendums: neither the
Agreement, nor the people(s) had mandated the SUSPENSOry power. T,
Secretary of State and the UK Parliament may have belieyed they were acrip
from the best of motiy es— though that can certainly be debated-—but they acteq
without any serious scrutiny of the constitutional consequences. “Their actigy
ripped apart the negotiating work of the last ten vears——-breaking the UK’g com-
mitment to the principles of consent, and the recognition of the Irish people’s
right to national self-determination, North and South. No UK parliamentariap
can now look an Irish republican in the face and say that a united Ircland gy
oceur if there is local majority consent, because any such promise,

like every
other clement of the Agreement, is now vulnerable

to the infinitely revisable
dogma of parliamentary sovercignty. A state which lets its Parliament break
international law, override a referendum, and suspend- - without it assent—ap
Assembly built upon unprecedented levels of local consent in a referendum,
onc which nationalists complain is incapable of being constitutionalized.

The federalizing possibility, or federacy, that has now been put into deep stor-
age, might have been enhanced if the UK and Northern Irish courts h
to treat Northern Ireland’s relationships to Westminster as akin ro tho
former Dominions-—which had a federal character- - as they did in the
the Stormont Parliament (1921-72).33 A1

N

ad come
se of the
period of
aximum feasible autonomy for North-
ern Irceland while remaining within the Union was achievable, provided there
was agreement to that within the Northern Assembly. T.egalist Dicevians and
unionists insisted that Westminster's sovereignty in Northern Ireland remained
ultimately intact ultimately to disastrous cffect in Iebruary 2000, Nationalists,
by contrast, belicved that the repeal of section 75 of the Gocernment of Ireland
et of 1920 was intended to place the status of Northern Ireland and its insti-
tutions in the hand of its people, and not in Westminster's absolute determina-
tion. If the Agreement beds down, the political dey clopment of a federacy might
be assured, but the prospect remains uncertain.,

Irish Federalizing Processes

The Agreement opened federalist avenues in the Republic of Treland -+ hitherto
one of the most centralized states in Furope, Nationalists saw the NSMC, North
and South, as the embryonic institution of a tederal Ireland: first confederation,
then federation after trust had been built. This stepping-stone theory was most

loudly articulated by “No Unionists’, but they are not wrong in their calculation
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would have been no obvious organizational or policy-making contradictiop,
though multiple networking clashes, that would have arisen from this extry laye;
of con/federalizing, and thev might have helped to transfer some of the heat
from binary considerations of whether a given issue is controlled by Londgy, or
Dublin.

Double Protection and Co-Sovereignty

The subtlest and so far least implemented part of the Agreement went well
beyvond standard consociational thinking. This is its tacit ‘double protectigy,
model’ laced with elements of co-sovereignty. The Agreement was designed
withstand major demographic and electoral change and promised to entreng,
the protection of rights, collective and individual, on both sides of the presep
border in functionally equivalent ways. In effect, it promises protection ¢,
Northern nationalists now on the same terms that will be given to Ulster uniop.
ists should they ever become a minority in a unified Ireland. Communities are
to be protected whether they are majorities or minorities, and whether sover.
cignty lies with the UK or the Republic —whence the expression ‘double pro-
tection’.

The two states not only promise reciprocity for the local protection of pre-
sent and future minorities, but they have created two intergovernmental devices
to protect those communities. One is the successor to the Anglo-Irish Agree-
ment, the British-Irish intergovernmental conference that guarantees the
Republic’s government access to policy formulation on all matters not (vet)
devolved to the Northern Assembly or the North-South Ministerial Council—
and which can be expected to devclop a greater role in what were devolved mat-
ters in the event of continuing suspension of the Agreement. The other is the
British-Irish Council---sce Walker, G. in Chapter 7 of this volume. If Irish uni-
fication ever occurs, the Republic’s government would find it politically impos-
sible not to offer the British government reciprocal access in the same forums.

[t 1s important to note what did nor happen between the two sovercign states.
I'ormal joint sovereignty was not established—-though clements  of co-
sovereignty exist because both states are parties to a treaty that creates institu-
tions which cross their jurisdictions and arc interdependent with their core
governing institutions. Unionists claimed that they have removed the 1985
Anglo-Irish Agreement in return for conceding a North-South Ministerial
Council. This claim is, at best, exaggerated. Under the new Agreement the lrish
Government will retain a say in those Northern Irish matters that have not been
devolved to the Northern Assembly, as was the case under Article 4 of the
Anglo-Irish Agreement. Morcover, as with that agreement, there will continue
to be an intergovernmental conference, chaired by the Minister for Foreign
Affairs and the Northern Ireland Secretary of State, to deal with non-devolved
matters. This conference will continue to be serviced by a standing sccretariat—

The Agreement: Results and Prospects 69

+ suspension of devolved government it can expect a growth in its

and unde

remit ew Agreement, moreover, promised to ‘intensify co-operation’ between

The,n (,\ic;nmcnts on all-island or cross-border aspects of rights, justice,
th? [“OA gd policing unless and until these matters are devolved to the Northern
risom fm There is provision for representatives of the Assembly to be involved
exceut C[.erao\'crnmcntal conference—a welcome parliamentarization—but they
in‘ the ltnhq:c the same status as the representatives of the governments of the
will nOgn ‘states. The Anglo-Irish Agreement fully anticipated these arrange-
55 Therefore it is more accurate to claim that the Anglo-Irish Agreement

ments.’ .
has been fulfilled than that it has been removed.

soverel

The Military and Political Nature of the Agreement

The institutional nature of the Agreement is complex, but matches the concep-
ral categories 1 have deploy ¢d. There is no need to evolve new terms for \\:hat
has been agreed, except, perhaps, for what I have called the ‘double protecthlor}’
model. 'The Agreement was wide-ranging, multilateral and had something in it
for evervone who signed it. Its institutions addressed the ‘totality’ of relation-
ships between nationalists and unionists in Northern Ireland, between Northe.rn
Ireland and the Republic, and between Ireland and Britain. It was neither a vic-
rory for nationalists, nor for unionists. Both could maintain their central aspira-
[ioﬁs, their core identitics, and protect or cxpress better their interests. But
describing constitutional architecture is one thing; informal political reality is
often different.

The Agreement in its totality was an immensely subtle institutional con-
struction and vulnerable to the play of cither Orange or Green cards by hard-
line lovalists or republicans, and to miscalculations by softer-line politicians. Its
successful implementation has proved more difficult than its formulation. The
fracas at ‘Drumeree 4" in July 1998, the massacre at Omagh in August 1998, and
the continuing crisis over executive formation and decommissioning jointly
revealed these difficultics. There were, however, reasons to be cheerful about
the robustness of these institutions if we analyse the military and political nature
of the scttlement, though there were also reasons to be cautious.

The Agreement on Ending the Armed Conflict.

The Agreement promised a path to unwind armed conflict, though formally
speaking, no military or paramilitary organizations negotiated the Agreement.
The Agreement encompassed decommissioning, demilitarization, police reform,
and prisoner release. It addressed these issues in this textual order, and though



70 Brendan O’Leary
all these issues are interlinked they were not explicitly tied o the
or timing of the ne

W political institutions. —with one exception.

men/n//lx:\‘/‘m//'//g The Agreement is clear on dccommissiom’ng‘ des
ficultics it hag occasioned. N par

pite the dif.
amilitarics that abjde by the

A greemeny haye
L0 engage in formy) surrender to those they opposed in war. The 1ICD, Chaired
by Canadian General John de Ch

astelain, wag to assist the particip
ing ‘the tota] disarmament of all paramilitary organizations’.
(informall_\') represented paramilitary organizations in the
required to ‘yge any influence they mav have to achieve the (e
all paramilitary armyg within g years fi)ll()\\'irlg endorsement i rcfcrendurns
North and South of the agreement and 7y 1, context of the tmiplementaryy, of the
vveratl settlemeny (The Agreement, page 20, para: 3, emphascs ming)
The italicized passages clarify the termination poing for decommisg
the moment of tommencement, ap( thev
linked to the Implementation of the
ment of the govern

ants ip achjey,
The partieg that
negntmtmns are
com MIssioning

ioning, not
make it plain thay dccommissi(ming is
overall scttlcmcnrf——including the Cstabligh.
ance structures-- North, North-Sout > and Fase-W egt- -and tq
police and judicial reform, That is w hy David Trimble’s demand thag Sinn Fejp
achieve g srapy to dccommissi(ming by the IRA before executive formation in the
North, was regarded as a breach of any reasonable interpretation of the text of the
Agreement. Without exeeative formation in the North none of the
tutions of the Agreement thag required the Co-operation of the Joe
get underway. Sing F'¢in nominated a

Commission; issued a st
first time issued

formal ingy;.
al parties coulg
fepresentative 1o the Internationg
atement to the effeer that the war ywy overy and for the
an outright condemnation of other republicans - -of the Real IRA
whose members carried out the Omagh bombing. Byt until. November 1999,
David Trimb]e and some of his senior colleagues were tnprepared to regard thig
ACTIVILY as sufficient evidence of good intentions. Fach move on Sinn I¢in’g part
merely led the ULp (0 request more, The Mitchel]l Reviey of t
caused by the Impasse, recommended ap agreed way fory
tve formation triggering the entirety of the institutions of the Agrecment and
the appointmen of interlocutors o, the ICTH by the paramilitaries were sched-
uled to oceur, in thag order. The scenario duly materialized. H()\\'C\'cr, to win sup-
port from his party for reversing his position David Trimp]e demanded thyy Sinn
Féin achieve an actual start g dccommissi(ming by the IRA otherwise he ang his
colleagues would resign. Sinn I%¢in could not or woyld not deliver the IR A in the
Way required-- apg they were not bound legally bound by the
SO at that time, though their political obligations were clear.
down with Perer Mandelson unilaterally deciding to suspe
David Trimble from his own threar of resignation,

he Agreement,
ard. I)C\'()Iuli(m, execu-

Agreement 10 do
This led 10 4 show-
nd the Assembly to save

[)5’111171'/11/'1:11//'o1/, Police Reform, and Prisoner Relpyse The
and the UK Government

Agrecment promises,
has begun, a serjeg of phased de

velopments to ‘demil-

Cong try Cti(’n

71

ospects
The Agreement: Results and Prospect
g

) cod- ‘tions in
. senlicitlv mised; reducti
Ireland. *Normalization’ was explicitly pm'[\ in;tall‘ltiom and
ze’ Northern 1 d numbers, and the removal of sclcul 11_ £ overall threat’
-ments an > . : > level o
v deployment ere promised ‘consistent with the le rulation and con-
- powers were s personal firearms regula ) .
emer ;0 2 commitment to address p traordinary proportion of
re was also age 21, paras: 1+ an ex raordinal, e legally held
T the Agreement, page 21, otestants and unionists, have legall
rol—1 Ireland’s citizens, mostly Protes has been stalled: both by the impasse
: m TSI wever, has > D . icans
Northe apons. I)lehr‘“]/“mon’. ho 'ns occasioned by dissident republicans
fesal v missioning and sceurity concerns
) deC()m S8 &
over

el

geﬂc.\v

e . ssed
fote - " this volume——was addres
and l"yahbt% sce Walker, C. in Chapter 8 of this vo

ee reform— ¢ ¢ ?

P()]l(,(r I

S i it to
! -eference required it
dent Commission®® whose terms of referenc tqt'\ve‘ ‘rou-
cpendent G > . . 1 be ‘representative’,
an Indey ice service that would be ‘rey - .

TOUgh tahlich - slice service d . . artial. free
. osc how to establish 2 b tiective and cfficient, fair and impartial,

* : - Tiee < B .
prob narmed’, “professional, etfec le [and] conforms with hu”?““
ginely unal political control; accountable. | ‘2) Duc to report some nine
. artisan 4 22 varas: 1-2). '

m pal e age 2z, paras: e e lieve
trOhts norms”. (The Agreement, pag heduled to finish, it is difficult to bd"ll?}\l
right : : issioning was sche a5 an accident. The

s before decommis “the Agreement was an a
months b rced by the makers of the Agree dence-building mea-
hat this timetable agreec o be available as a confidence-bui
that ! - outline of police reform w as to be he major part of republican decom-
public blicans and nationalists before the % Agreement unionists
or ¢ R | FWISEe )1 ’
sure for repy Id be expected. Some ()thcr\\lscv [})r( . [gpn Report, despite

issioning  coulc 1 'mentation of the Patte D
missioning > full implementa . al its

. Oy the fu I . entation of all 1ts
iclv wish to prevent ) > implemen
publicly i [ndcr the Agreement to support the imy

- igations u ! s

cir obligat e this issuc. )

\ ts, 80 further trouble lies ahead on isoners  sentenced under  scheduled
aspects, " paramilitary prisoners . s of
150 paramilitary imprisoned for murders o

The carly release of . - I imprisoned fo

he o d of a small number of army personncl o than might have been

tences, anc d SNk . oo die on g 2 -
offences, l1 by contrast, procecded with less dlsruptl ¢ helped case the pain
vvtlys 5 as Gy . . . ~or N e ave T2
it ]lh&l . sures to assist the victims of violence r]]‘h lv release scheme
anticipated. Measures to assi: arly releases. ¢ carly ! X
anticipa I in some quarters by these carly {tl%;sct ramilitars organizations.

Castonce ‘ - ives for some dissident pars ar) L
oce rked in ereating imcentives for some dlS‘ o rl“ establish a cease—fire in
tho v Ll the Tovalist Volunteer Force, agreed ‘ t on how to unwind
or example, the Loyali . s an agreemen
” 0‘““{’ ‘ fit their prisoners. So there was an Jg]ik taken place on some

-Jor beneft A i N . N as t
e “1) . ind paramihtary conflict. Movement 1;1 s. notably on decom-

. tary ¢ ary - » cases than others ably
the mils ns. much more slowly in some cases llhllﬂ he (;bsmClC“ to complete

. ‘ns10ons - s i S N Sta §
dlfh‘_lm.( "lnd demilitarization. But before I addres Fthe Aercement.

1SS0y ¢ . R itical nature o AL
; 1 ntation let me examine the political
implement:

; “the Aereement
The Political Nature of the lgrees ition between states and
" recognition :
1 The Agreement wuas an act of lu(’gl}]]r- recognized Northern
Recognition 1iAti4:-s The Republic of Irclandb. as rh: implementation
ion: : Ul 5. - ; >Ct to 9
national comn . United Kingdom, subjec . ]
- > Lnitec 5 ’ - he )e()plL
s status as part of the . > right of the |
freland s sratus as }l'h United Kingdom has recognized thThr - jomtly and
. » Aoreement. ¢ . St albelt con J
of the Agreemen is¢ their national sclf-determination, a
el exerceise ¢
of Ireland to



72 Brendan O’Leary

severally. It has confirmed that Northern Ireland has the right to secede, by
majority consent, to unify with the Republic of Ireland. The Republic of Irelang
has recognized unionists’ British political identity. The United Kingdom hyg
recognized Northern nationalists as a national minority, not simply as a culturg]
or religious minority, and as part of a possible future Irish national majority.
The two states have, in cffect, recognized the paramilitaries that have organizéd
cease-fires as political agencies. They have not required them to surrender tq
their respective authorities and have accepted the release of their prisoners op
the assurances of their organizations’ cease-fires. The paramilitaries on cease-
fires have, with some minor exceptions, recognized onc another. Unionists have
recognized nationalists as nationalists, not simply as Catholics or as the minor-
itv. Nationalists have recognized Unionists as unionists, and not just ag
Protestants. Nationalists and unionists have recognized ‘others’ who are neither
nationalists nor unionists. There was no just shortage of recognition: the
Agreement would warm the cockles of Hegel’s heart. ¥

Balance of Power The Agreement also rested on a recognition of a balance of
power. The Anglo-Irish Agreement of 1985 led to a new but ultimately pro-
ductive stalemate. Republicans were left with no immediate prospect of signi-
ficant electoral growth and their military capacity ‘to sicken the Brits’ proved
limited. T.ovalists reorganized in the late 1980s and by the early 1990s were able
to raisc the costs of sustaining violence within the republican constituency.
Unionists discovered the limits of just saving ‘No’ as British or bigovernmental
initiatives occurred over their heads. There was a military stalemate and a polit-
ical stalemate.

But there were also structural changes beneath the ‘frozen surface’ that were
noted by the late John Whyte.*® These included greater equality of opportunity
and self-confidence amongst nationalists and a shift in the demographic (and
therefore) electoral balance of power between the communities—-together these
changes underlined the fact that any political settlement could not return nation-
alists to a subordinate status. The initiatives of John Hume and Gerry Adams
responded constructively to this new stalemate. Much work had to be done
betore their initiative bore fruit.?

The Bargain  There was a bargain at the heart of the Agreement. Nationalists
endorsed it because it promised them political, legal, and economic equality
now, plus institutions in which thev would have a strong stake, with the poss-
ibility of Irish unification later. They would get to co-govern Northern Ireland,
rather than being simply governed by ecither unionists or the British
Government. Moreover, they would get this share of government with promises
of further reforms to redress past legacies of direct and indirect discrimination.
Republicans in Sinn Féin and the IRA could trade a long war that they could
not win, and could not lose, for a long march through institutions in which they
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could reasonably claim that only their means have changed, not their end: the
[ermination of partition—see MclIntyre, in Chapter 11 of this volume.

Nationalist support for the Agreement was not difficult to comprehend. For
[hém it was a very good cach-way bet. But why did the UUP and the loyalist
par[ies make this consociational-plus bargain? In my judgement the unionists
«who supported the Agrcement were concerned not so much to end the IRA’s
jong war but rather to protect and safeguard the Union—see Aughey, in Chapter
10 of this volume. Their calculus suggested that only by being generous now
could they reconcile nationalists to the Union, and protect themselves against
possibl_\ seismic shifts in the balance of demographic power. Unionists would
get a share in sclf-government now, avoid the prospect of a British Government
making further deals over their heads with the Irish State, and have some
prospect of persuading northern nationalists that a newly reconstructed Union
offers a secure home for them. In short, they made the Agreement to stave off
something worse. It is not surprising therefore that there has been greater rejec-
tionism within the unionist bloc. They are conceding more, and some maintain
there is no need to concede anvthing, at least, not yet.*® Nevertheless, significant
proportions of supporters of the *No’ unionist parties, especially in the DUP,
tell pollsters they would like the Agreement to work, which implied they were
convertible to its merits.

Ideus  Recognizing identities and interests are necessary but not sufficient con-
ditions of a constitutional settlement. Ideas, however loosely understood or flex-
ibly deployed, were also important in the making of the Agreement. Their
development, dissemination, and impact is harder to trace, but that does not
mean the task cannot be accomplished. Fresh language and policy learning were
evident in the making of the Agreement—though so were policy obstinacy and
recalcitrance within the highest echelons of the dying Major government*'—scee
Patterson, in Chapter 9 of this volume-—and of the spread-cagled rainbow coali-
tion in Dublin during 1995-7. The crafters of the ideas were many and varied.
Defining and understanding the sources of the contlict in national terms—rather
than as issuing from religious extremism or terrorism-—- was vital. Without this
shift, the Anglo-Irish Agreement, the 1995 Framework Documents, and the
Agreement itself would not have been possible. Intimations and imitations of
changes clsewhere---the end of the Cold War and its repercussions, political
change in South Africa and the Middle East--all had their local register—see
Guelke, in Chapter 13 of this volume. The traditional explanations of the causes
of the conflict had increasingly ceased to move the local participants, and many
were open to compromises and political institutions that would mark a shift from
the limitations of either T.ondon’s or Dublin’s conceptions of good governance.

The beauty of the Agreement as a bargain was that both nationalists and
unionists had sound reasons for their respective assessments of its merits, that
is, for believing that they were right about the long term. They could not be
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certain that they were right, and so they were willing to make this claborate gy
tlement. There were incentives for each bloc to accommodate the other precigely
in order to make its vision of the future more likely, that is, both had reaSOnvs
to act creatively on the basis of self-fulfilling prophecies. The treat of the doy.
ble protection model was to promise to ease the pain for whoever got it Wrong
about the future. The confederalizing and federalizing possibilities in he
Agreement ensured that both national communities would remain linked, come
what may, to their preferred nation-states.

Prospectus

Northern Treland between April 1998 and January 2000 looked Tike a succesg
story in the annals of ethno-national conflict-regulation. It had a new, if slightly
prcc:uriuus and slightly unbalanced, binational super-majority. The Assembly angd
its Exccutive Committee had demonstrated that they could work, and become
mechanisms for accommodating the diverse peoples of the North. There would
have been difficulties in agreeing a budget and a broad programme of govern-
ment. and die-hards or kill-hards would have been hoping to capitalize on them,
Managing the twilight of the second Protestant ascendancy in Irish history, and
the re-rustication of militant republicanism, would not have been casy tasks, but
they were not impossible. This optimistic picture was shattered in February
2000. 1t was broken on the stubborn refusal of the IRA to clarify unambiguously
its commitment to end its war and to deliver ‘product’ on decommissioning; and
on the equally stubborn refusal of the UUP to settle for the informal decom-
missioning, the silence of the IRA’s guns; and, lastly, on the constitutionally
untutored response of the Westminster Government. 1t will take skill and luck
to unwind suspension and restore the Agreement; and in my view will require
the full repeal of the Suspension Act to restore the original Agreement.

The Agreement’s political entrenchment required that some  short-term
advantage-maximizing and game-playing temptations be avoided, and that lead-
ers remained in control of their partics and movements. These temptations have
not been avoided. At the heart of this Agreement lay four internal political
forces  the SDILP and the UUP amongst the historically moderate nationalists
and unionists, and Sinn 1'¢in and the PUP/UDP amongst the historically harfl-
tine republicans and lovalists. Maintaining the Agreement required these polit-
ical forces to evolve as informal coalition partners while preserving their bases.

[.et me focus on just two of these constellations.

The ULP
The UUP was always the most likely short-term maximizer and game-player. It
split more than any other party under the impact of the making of the
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reement. It made very significant concessions on internal power-sharing and
on all-Ireland dimensions. It lost votes to the ‘“No Unionists’; and subsequently
Jost some further dissenters that were clected on its platform to the Assembly.
The temptation of its leaders was to renegotiate the Agreement in the course of

Agl

=

‘s implcmcnmtion. Thatﬂ way thev could hope t(? 1'c'fortif) the party, and draw
off support from the ‘soft No’ camp amongst unionists.

The UUP would have preferred an Agreement which was largely internal to
\orthern Ireland, and which involved them co-governing Northern Ireland with
the SDL.P in a weaker Assembly, on the lines established in Wales, and without
the claborate dual premiership and inclusive executive. It would have strongly
prcferrcd to govern \\'1'th~out the formal partlupauon of Sinn Féin 1n goy crnmcr.lt.
[n consequence, the UUP’s most tempting game plan was to use the decommis-
sioning issue to split what their supporters saw as a pan-nationalist bloc. The
signs of this game were a phoney ‘legalism’, adversarial and pettv-minded inter-
pretation of the Agreement, postponement and prevarication, and brinkmanship.
Centre-stage in this game was David Trimble, the UUP’s leader.

His rise to prominence did not bode well for the peace process then under-
wav, but, to his eternal credit, the victor of Drumcree modified his previous pol-
iC\" commitments, on¢ by one, and went on to win a Nobel prize with John
H'umc of the SDLP. ‘I'rimble won the prize, which he felt was ‘premature’,
because of his decision to negotiate with two governments and eight other par-
ties, including Sinn I'éin; his role in the production of the Agreement; and his
subsequent promise to build ‘a pluralist parliament for a pluralist people’. He
would sav, correctly, that he had done it all his way, in defence of the Union.

The UK government suspended the Assembly ‘in order to save David
Trimble' as one Labour minister recently told me in justification. This breach
of the Agreement=-and international law— did not save T'rimble from the wrath
of his party’s rejectionists who subsequently persuaded 43 per cent of fellow
members to demonstrate that they prefer the 69 vear old Reverend Martin
Smyth MP as their Ieader. Trimble’s political future looks bleak. He has shown
more skill in winning power than in its exercise. He displays capacity to sur-
prise, but rarely for effective follow-through. He is still trying to conciliate his
party’s irreconcilables and those who have personally betraved him. His major
gamble and praiseworthy risk in making the Agreement required him to win his
battles with the ‘No’ unionists, inside and outside his party, and to build an
informal and sustainable coalition with Sinn Féin and the SDT.P. It was an
extremely difficult task, not made casier by republican intransigence on decom-
missioning, but it is fair to say that T'rimble, and his advisors, consistently mis-
handled their management of their party, their referendum campaign, and all
the ensuing elections. By failing to reform their party they kept its Orange Order
rejectionists armed with internal votes within their own camp. By appeasing
Their rejectionist critics they helped them reorganize and recover. By secking
in the implementation of the Agreement to recover what they had lost in its
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negotiation they crucially reduced republican and nationalist goodwill, ang gay
further ammunition to their rejectionists when they finally decided to do Whe
they had agreed to do. David Trimble in consequence is now a First MiniSI:t
in deep freeze, a leader presiding over a party whose members scem unlikely tr
recover their senses unless and until two blows come their wav-—the ﬁex(;
Westminster general election and the 2001 census. Trimble is not politi
dead, but he looks in mortal danger, with neither republicans nor hard

unionists willing to lift a finger to help him.

cally
~line

Republicans

The other constellation is republican. Republicans too have been tempted
engage in game-playing, of a different kind. They insisted on the full letter of
the Agreement from all other partics in order to sustain their constituency anq
their long-term political strategy, even if this insistence created great difficultieg
for the UUP and the SDLP, their informal partners. Republicans thought they
had an each-way bet: if the UUP and the UK government delivered on th;
Agreement well and good; if the UUP did not then Sinn Féin would position
itself to ensure that unionists got the blame for its non-implementation. Ag it
happens a mixed scenario emerged. The UUP was late on its obligations on
executive formation and agreeing North-South institutions, but it cventually
delivered and then challenged Sinn Féin to get the TRA to deliver on decom-
missioning. That did not happen, although Sinn Féin did deliver two statements
from the IRA in February, the second of which was as close as the organization
had come to indicating its willingness to decommission. Trimble’s and the
UUP’s unilateral deadline to republicans to deliver on decommissioning by the
end of January had not been an explicit part of the Mitchell Review so Sinn
Féin was able to insist, correctly, that the UUP’s demands were outside the
Agreement. The Secretary of State’s suspension of the devolved institutions to
prevent Trimble’s resignation as First Minister meant that blame for the insti-
tutional freeze was distributed across three agents—the UUP, republicans, and
the UK Government.

‘The hardest of IRA hard-liners appeared unwilling to deliver any decommis-
sioning, because they consider it to be an act of surrender, unnecessary, and
because they fear their arsenals might get into the hands of dissidents. For some
hard-liners, non-implementation of parts of the Agreement within West-
minster’s remit— police reform, judicial reform, equality measures, and demili-
tarization—may vet provide a pretext for a return to war, though most seem
committed to a permanent cease-fire. Their view, roughly speaking, is that they
wish to retain their weapons ‘just in case’. They expect others to trust them but
are not willing to trust those others. By contrast, softer-liners appear willing to
consider decommissioning but are having great difficulties taking their col-
leagues with them. Soft-liners would only sanction any return to violence if gov-
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ental or loyalist forces were responsible for the first military breach. Even
o fullv p()liticizcd republicans believe their movement has more to gain elect-
[he]r;:v both within Northern Ireland and the Republic through becoming a
O,T}:lol'l\' constitutional opposition movement—even if that is to an Agreement
::'itho.ut devolved institutions. Repgblicans, in shqrt, were tempted b_\‘hard
Jegalism: extracting the ful.l .letter ot. t'he contract with the UUP, at thc.: r_1sk ?f
Jamaging the informal political coalition Fhat made the Agreement. It.IS ironic
10 se€ republicans demanding the restoration of devolved government, insisting,
correctlys that the UK’s suspension is a breach of international law. The Irish
Government has refused to recognize the suspension partly to prevent Sinn Féin
nitiating legal proccedings in the Republic.

To be fully resurrected this consociational and con/federal agreement
requires two things. First, immediate, daily, vigorous and continuing British and
Irish co-operation to encourage the Agreement’s full implementation—both in
institutions and confidence-building measures such as police reform and demil-
jrarization. The governments must usc all their available tools to this end.
Secondly, it requires greater recognition among the informal coalition partners,
especially within the UUP and Sinn Féin, that they may benefit more in the
long run from not seeking maximum short-run advantage from one another’s
difficulties, and from not over-hyping their own—and it requires some joint
agreement on managing the matter of decommissioning.

Conclusion

The Mitchell Review of the Agreement temporarily renewed the inspiration that
surrounded the making of the Agreement. But even if the full Agreement is not
immediately resurrected it will continue to be partially implemented in its non-
devolved dimensions. The UK government wants to avoid antagonizing any
party or bloc too much. To maintain the major paramilitary organizations’ cease-
fires, prisoner-releases are likely to continue accompanied by warnings that
punishment-beatings will be treated as violations of cease-fires. To create the
conditions for legitimate policing where paramilitaries are presently dominant,
police reform as recommended by Patten will begin, though delays can be
expected to mollify unionist sentiment. The reform of Northern Ireland, embed-
ded in the human rights and mainstreaming equality provisions in the
Agreement are likely to be followed through, albeit more slowly than might
otherwise be the case. In short, the dimensions of the Agreement that do not
require the local partics to co-operate in government may be delivered, slowly,
by the two governments of the sovereign states. The British-Irish intergovern-
mental conference will, gradually, become an active site for policy formulation,
and in time encourage sensible functional cross-border co-operation in the zones
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marked out for the North-South Ministerial Council and the British-[rish
Council.

This is a feasible and but less attractive scenario than the full Agreemen W
may be moving into a world of a cold peace with traits of a local cold war, ref(,n.;
without significant devolution tempered by atrocities from the C()ntinuh.‘"Rea]
IRA and the LV, and their kindred spirits. Wrong moves by any parties Mighy
destabilize the cease-fires. Party politics might become more polarized: Yy
unionists’ may lose electoral ground to ‘no unionists’, while the SDLP may lg)Se
clectoral ground to Sinn Féin within a demographically and clectorally growiy
nationalist bloc, and Sinn I*éin may obtain a kingmaker role in southern Irish
coalition politics. The Alliance Party, the Women’s Coalition, and the recop.
structed loyalist parties are unlikely to flourish or make major breakthroughg,
And the longer the devolved components of the Agreement persist in instig,.
tional limbo the more likely it will be that other options will be considered.

A radical plan B might tempt some: de facto co-sovereignty in and over
Northern Ireland by the UK and Irish Governments. In the absence of agreed
devolution the two governments might increase rather than reduce their co.
operation. A formal declaration of shared sovercignty would not, and nced not
be rushed. Its gradual emergence might act as a standing invitation to unionists
to win some control over their own destiny through meaningful devolution, and
it might persuade republicans that there is more to be gained through reform-
ing intergovernmentalism than a return to war. Co-sovereignty has many mer-
its, especially when considered from the perspective of justice. But, having just
presided over a major institutional failure, the two governments are unlikely to
move rapidly to a formal scttlement of this kind, though coherent models of how
it might operate have been sketched.*2

The evolution of co-sovereignty could accompany two local government
options. The unionist preference may be for a Northern Assembly on the Welsh
model, with Stormont stripped of legislative powers and of its strongly conso-
clational rules. Nationahsts are unlikely to co-operate with this option. Though
they may become interested in reducing the veto-powers of ‘no unionists’ they
arc not likely to want a form of majoritarianism from which they might sufter.
A sccond local government strategy would be to abandon the project of one
devolved  government.  Significant multi-functional competencies could be
devolved to (reorganized) local governments willing to adopt institutions of the
tvpe made in the Agreement. Local governments on the border, mostly domi-
nated by nationalists, could be permitted to develop significant cross-border
arrangements with their southern counterparts and the Dublin government.
This would isolate the heartlands of unreformed majoritarian unionism while
giving nationalists significant incentives to work within a reformed Northern
Ircland. The principal danger of this option is that such cantonization might
encourage further ethno-national segregation and thereby promote repartition-
ist thinking.
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f this analysis is clear. The most feasible alternatives to the
. ‘ . ) ~ M T\ Y ) T . Tt -

not likely to improve the lot of either *Yes’ or No unionists
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